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Association Activities 


AT THE Stated Meeting on October 19, Chauncey Belknap, Chair- 
man of the Committee on the Judiciary; Charles J. Colgan, 
Chairman of the Committee on the Municipal Court; and 
Abraham Shamos, Chairman of the Committee on the City Court, 
will report on candidates for judicial office. 

A portrait bust of C. C. Burlingham, presented by members 
and friends of the Association, will be unveiled. The bust is the 
work of Miss Eleanor Platt. 


0@e 


THE HONORABLE Edward S. Dore, Associate Justice, Supreme 
Court, Appellate Division, First Department, will open on Oc- 
tober 28 the series of lectures sponsored by the Committee on 
Post-Admission Legal Education, of which Orison S. Marden is 
the Chairman. Judge Dore’s topic will be “Expressing the Idea— 
The Essentials of Oral and Written Argument.” 


e@o 


THE UNITED STATES Court of Appeals for the Second Circuit 
adopted a new set of rules effective August 1. The rules are now 
available at the Clerk’s Office. The Court has adopted the system 
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of appeal on the original papers as followed in the First, Third, 
Fourth and Sixth Circuits. After August 1 if any litigant chooses 
. to follow the previous system of using the long printed record he 
cannot collect the cost of printing unless he has procured the 
prior consent of the Court. Another provision of the new rules 
of general interest is the requirement of a $10 fee upon admission 
to the Bar of the Court, the receipts to be expended for the benefit 
of the Court of Appeals Library. 


o@o 


ON OCTOBER 29 the Committee on Entertainment, of which The 
Honorable Arthur Markewich is Chairman, will sponsor its 
Annual Halloween Dance. Jerry Jerome’s orchestra will furnish 
the music. Chairman of the Subcommittee in charge of the dance 
is K. Bertram Friedman. 


°e@Mo 


IN REPLY to an editorial in the New York World-Telegram and 
The Sun of July 8, the President of the Association and Hunter 
L. Delatour, President of the New York State Bar Association, 
published the following letter to the Editor of the paper: 


Dear Sir: 


In your leading editorial of July 8th, “Let’s Do Keep the Record 
Straight,” you take District Attorney Frank Hogan to task for stating 
in a letter published on the same page that certain action recently 
taken by the State and City Bar Associations is “directly in line” with 
his policy of refusing to publish confessions before trial. You state that 
Mr. Hogan “is missing or deliberately ignoring the true implication 
of the State Bar Assn. stand.” 

At its recent meeting at Saranac Lake the State Bar Association 
adopted, by vote of 500 to 4, a resolution which had recently been 
adopted by the Bar Association of the City of New York, advocating 
that the Canons of Professional Ethics be amended “to condemn as 
unprofessional press releases and public statements by lawyers, the 
publication of which may interfere with a fair trial in the courts or 
the due administration of justice.” 

The report of the committee of the City Bar Association which 
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originated this resolution listed as one of the types of statements at 
which the resolution was directed, “Any alleged confession or admis- 
sion of fact bearing upon the guilt of the accused.” 

Thus, the two associations have categorically stated that it is a viola- 
tion of professional conduct for a lawyer to publish confessions in 
advance of trial, and Mr. Hogan is quite correct when he states that 
this is “directly in line with my policy.” 

You state that the resolution of the State Bar Association “repre- 
sents a repudiation by the lawyers of the gag attempt and shapes up as 
little more than a face saving gesture for the Association’s Civil Rights 
Committee, which started the whole business.” This is a construction 
of the action taken which seems to us entirely unworthy of your edi- 
torial columns. In the first place, the action of our Associations in 
adopting the recent resolutions was in no sense an attempt to “gag” 
the press. The imposition by the legal profession on itself of a 
standard of behavior which it conceives to be necessary in the further- 
ance of justice is surely not to be interpreted as a gag upon the press. 
The very fact that the State Bar Association refused to approve legis- 
lation which would put a prohibition on the press proves that we 
lawyers had and have no such objective. 

The resolution adopted by the State Bar, far from being a repudi- 
ation of the action by the City Bar, was taken as a next definite step to 
further the ultimate objective of both Associations of clarifying the 
Code of Professional Ethics so that it shall unequivocally proscribe 
such unethical practices as lawyers giving out confessions and other 
matters mentioned in the report of the committee. 

Nor do we regard as an “innocuous” gesture the incorporation by 
the legal profession in its Code of Ethics of a standard of behavior. 
Such standards are intended to be lived up to. 


Yours very truly, 


Allen T. Klots, President, Hunter L. Delatour, President, 
The Association of the Bar New York State Bar Association 
of the City of New York 


e@o 


Children and Families in the Courts of New York City, Professor 
Walter Gellhorn’s definitive study of the administration of family 
law in New York, was released by the publishers, Dodd, Mead 
& Company, in September. The book marks the culmination of 
the efforts of the Association’s Special Committee on the Study 
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of the Administration of Laws Relating to the Family, of which 
the President of the Association is Chairman. Professor Gell- 
horn’s study has been favorably received by judges and social 
workers and has been favorably reviewed. Copies of the book 
may be obtained from Dodd, Mead & Company. The price is 
$5.00. 

°@o 


AT ITs June meeting, the Committee on Admiralty, William G. 
Symmers, Chairman, had as its guest Cyril T. Miller, Honorary 
Secretary of the British Maritime Law Association and Honorary 
Secretary of the International Maritime Committee. Mr. Miller 
discussed various problems which are receiving special study by 
the Committee and also by the Association. He stressed the 
British desire for greater international unification of laws affect- 
ing shipping, particularly with respect to the limitation of 
liability. 
°@o 


IN JUNE, at the request of Earl W. Kintner, Chairman of the 
Committee on Hearing Officers of the President’s Conference on 
Administrative Procedure, the Committee on Administrative 
Law, Edward J. Ennis, Chairman, prepared a report on the 
proper status of federal hearing officers. The Committee urged 
that a middle ground between the two extreme views as to the 
hearing examiner’s functions should be sought: the view on the 
one hand that a hearing examiner should be in essence a federal 
judge assigned to sit in agency cases at the trial level, and the 
view on the other that a hearing examiner should act merely as 
an agency attorney charged with the duty of providing an orderly 
hearing and an orderly record. 


°@Mo 


DuRING THE summer, Theodore Pearson, former Chairman of 
the Committee on Federal Legislation, testified before a House 
Committee on bills relating to immunity. Mr. Pearson based his 
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testimony on a carefully considered report of his Committee, 
which is available to members of the Association upon request to 
the Executive Secretary. 


e@o 


THE ASSOCIATION’S Special Committee on Studies and Surveys of 
the Administration of Justice, Francis H. Horan, Chairman, was 
represented at public hearings of The Temporary Commission 
on the Courts by the President of the Association, ‘The Honor- 
able Harold M. Kennedy, Edward S. Greenbaum and William C. 
Chanler. The Association’s representatives urged the establish- 
ment of a Judicial Conference to oversee the business adminis- 
tration of the courts and the establishment of an Administrative 
Office to serve as a secretariat for the Conference. 


o@Mo 


THERE ARE now available in the Library of the Association pub- 
lications of the Mid-European Law Project. The staff of the Law 
Project is employed in the Library of Congress, with funds sup- 
plied by the National Committee for a Free Europe, Inc. 

The publications include “Highlights,” a monthly publica- 
tion, and various other research projects. The publication, 
“Highlights,” reports significant contemporary developments in 
satellite countries and the Soviet Union. Covered are matters in 
the fields of agriculture, business, church and religion, labor, law 
and politics, which give insight into the philosophy of satellite 
governments and the Government of the Soviet Union. Of par- 
ticular interest to members may be the case reports included in 
this publication which reflect the current legal philosophy in 
these countries. 


The other research projects include: 


1. Economic Treaties and Agreements of the Soviet Bloc 
in Eastern Europe, 1945-1951. 1st ed. 1952. 


2. Forced Labor and Confinement without Trial [In six 
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parts—Bulgaria, Czechoslovakia, Hungary, Poland, Ro- 
mania, and Yugoslovia]. 1952. 


. 3. Translation of Decree No. 95 of the President of the 
Czechoslovak Republic, October 20, 1945, Concerning 
the Registration of Deposits, Securities, and Insurance 
Policies. 1952. 


4. Translation of Yugoslav Law No. 391 of July 2, 1950, 
Concerning Management of Governmental Enter- 
prises. 1952. 


5. Translation of Yugoslav Laws on Agrarian Reform and 
Colonization [Decree No. 25 of November 21, 1944, 
and Law No. 605 of August 23, 1945, as amended by 
Laws of March 18, 1948 and November 26, 1947]. 1952. 


o@o 


ARTHUR KRAMER, as a poet should, considers the meaning of 
meaning in the following poem which he has entitled ‘A Close 
Question”: 


The issue involves the baffling question which comes up 
so often in the interpretation of all kinds of writings: how 
far is it proper to read the words out of their literal mean- 
ing in order to realize their overriding purpose? *** 
When we ask what Congress “intended,” usually there 
can be no answer, if what we mean is what any person or 
group of persons actually had in mind. Flinch as we may, 
what we do, and must do, is to project ourselves, as best we 
can, into the position of those who uttered the words, and 
to impute to them how they would have dealt with the con- 
crete occasion. He who supposes that he can be certain of 
the result is the least fitted for the attempt.—Learned 
Hand, C. J.,in United States v. Klinger, 199 F. 2d 645. 


Unenviable the judge’s lot, 

And, oh, the dole he keens, 
When at his desk and, like as not, 
While squirming on a sleepless cot, 
He drags his mind to fathom what 

A slippery statute means. 
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The flea of doubt—that worst of fleas— 
Torments him with its bites. 

For all his deft analyses, 

For all his brainy juggleries, 

The itch of his uncertainties 
He scratches as he writes. 


For who that wears judicial shoes 
Can help but be distressed, 
If conscious that his peers may choose, 
And not ineptly, different views? 
Were I the judge, I'd take to booze 
To give my nerves a rest. 


And yet, as mental torture goes, 

Such pangs, I sometimes think, 
May not be quite severe as those 
A shivering defendant knows, 
When, code in hand, his lawyer shows 
How foggy legislative prose 

May land him in the clink. 
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The Calendar of the Association 


for October and November 


13 


14 


18 


19 


21 


25 


(As of September 27, 1954) 


Meeting of Committee on Judiciary 

Meetings of Subcommittees of Municipal Court Com- 
mittee 

Dinner Meeting of Municipal Court Committee 


Dinner Meeting of the Committee on the City Court 

Dinner Meeting of Committee on Improvement of 
Family Law 

Dinner Meeting of Committee on Military Justice 

Dinner Meeting of Committee on Professional Ethics 


Dinner Meeting of Executive Committee 


Dinner Meeting of Committee on Bill of Rights 

Meeting of Committee on Federal Legislation 

Meeting of Committee of Legal Aid 

Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 

Meeting of Section on Wills, Trusts and Estates 

Dinner Meeting of Committee on Municipal Affairs 


Dinner Meeting of Committee on Study of Anti- 
Trust Laws as Applied to Foreign Commerce 

Meeting of Library Committee 

Dinner Meeting of Committee on Medical Jurispru- 
dence 


Stated Meeting of the Association, 8:00 P. M. Buffet 
Supper, 6:15 P.M. 


Meeting of Committee on Admissions 

Meeting of Section on Corporations 

Meeting of Committee on Domestic Relations Court 
Meeting of Committee on Foreign Law 


Meeting of Art Committee 
Meeting of Section on Taxation 


Meeting of Section on Labor Law 


Dinner Meeting of Committee on Broadcasting 
Meeting of Section on Corporate Law Departments 
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26 


27 


28 


29 


10 


15 


16 


17 


18 


19 


23 


29 
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Dinner Meeting of Committee on Bankruptcy and 
Corporate Reorganizations 

Dinner Meeting of Committee on International Law 


Round Table Conference, 8:15 P.M. Guest—Honor- 
able William C. Hecht, Jr., Justice, Supreme Court 
of the State of New York. 


Expressing the Idea—The Essentials of Oral and 
Written Argument. Speaker: Honorable Edward S. 
Dore, Associate Justice, Supreme Court, Appellate 
Division, First Department. 8:00 P.M. Buffet Sup- 
per, 6:15 P.M. 


Halloween Dance. Sponsorship Entertainment Com- 
mittee 


Dinner Meeting of Committee on Atomic Energy 


Dinner Meeting of Executive Committee 
Meeting of Section on Wills, Trusts and Estates 


Dinner Meeting of Committee on Professional Ethics 
Dinner Meeting of Committee on ‘Taxation 


Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 


Meeting of Library Committee 
Dinner Meeting of Committee on Medical Juris- 
prudence 


Meeting of Section on Litigation 


Meeting of Committee on Admissions 

Dinner Meeting of Committee on Domestic Rela- 
tions Court 

Dinner Meeting of Committee on Foreign Law 

Meeting of Section on Trade Regulation 


New York City Regional Moot Court Competition. 
Sponsorship Young Lawyers Committce 


New York City Regional Moot Court Competition. 
Sponsorship Young Lawyers Committee 


Meeting of Section on Corporations 
Round Table Conference, 8:15 P.M. Guest to be 
announced later. 


Meeting of Section on Corporate Law Departments 








REPORT OF THE PRESIDENT 
1953-1954 


In my 1953 report I said that committee reports would be 
printed in the 1954 Year Book. I am glad I foreshadowed this 
return to former practice because I have before me and have 
just read (some for the second or third time) all of the reports 
for the year ended April goth—a record of effort and achieve- 
ment that a President three months out of office would hesitate 
to summarize. One’s feel for the pulse of a complicated or- 
ganism is soon lost. 

This time last year I was in midstream; it was good for me, 
and I think for the Association, to look in every direction, to 
test every stone and current. In August 1954 it will do, I 
think, to point out landmarks and ledges, to refer to the Year 
Book for detail—this in discharge of my duty to report on the 
condition, activities, and progress of the Association. But be- 
cause this report will appear in The Record before publication 
of the Year Book, perhaps I should say generally, as I did at the 
Annual Meeting, that the condition of the Association is ex- 
cellent, its activities numerous and useful, its progress constant 
and constructive. 

There is no group or gathering of lawyers anywhere in which 
the preeminence of this Association is not recognized. I felt 
this while I held office. I felt it in England last spring. It is a 
condition reflected by the large and distinguished list of Asso- 
ciate Members. It is attested by the great interest throughout 
the country in the National Moot Court Competition and by 
the list of Auxiliary (or Junior) Members. It is manifested in 
many ways and places. 

The preeminence of the Association is a quality for which no 
specific credit can be assumed or assigned. It is the effluent of a 
stream into which, since 1870, officers and committees and 
members without number have poured measureless talent and 
effort. But it is appropriate, I think, for a recent President to 
say what it is (if he cannot say who it is) that accounts for the 
Association’s acknowledged distinction and success. The effort 
to identify this quality will be the burden of this report. 

I suggest that, granted opportunities and resources not 
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matched elsewhere, it is the amateur spirit more than anything 
else that explains our position and our performance. It ex- 
plains the tradition (one not broken except for compelling 
reason) that a President should serve two years. At the end of 
his first term he has a working knowledge of the institution; his 
leadership is being expressed and felt. At the end of his second 
(if he has the amateur spirit) he is an empty vessel. And the 
amateur spirit accounts for the rule, now firmly established, 
that restricts uninterrupted committee service to three years. 

We thus nourish the amateur spirit. We welcome novelty 
and make a home for youth and energy. By rotation, generally 
applicable, possessory instincts are curbed, the scars of careless 
service are healed. 

The amateur spirit is expressed in many ways. In this huge 
city organized services—Legal Aid and Legal Referral, for ex- 
ample—must be added to the more casual, the more natural, 
voluntary services of the small-town or neighborhood lawyer. 
But organized services never meet the whole need. The in- 
dividual lawyer, here as elsewhere, is expected to look after his 
friend and his friend’s friend; and members of this Association 
are expected to answer calls, often on behalf of unpopular per- 
sons or causes, without thought of reward. The Treasurer ac- 
cepted such a call from the Chief Judge of the United States 
Court of Appeals in the case of John David Provoo, a man con- 
victed of treason. Assisted by Mandeville Mullally, Jr. and N. 
Peter Rathvon, Jr., members assigned by the Chief Judge on 
my recommendation, Mr. Spiegelberg presented the appeal for 
Provoo just before the Court rose for the summer. Writing 
while the decision is in gremio legis, I can say that, win or lose, 
a man found guilty of loathsome offenses has had the best the 
profession affords—the complete devotion of able counsel. And 
counsel have been rewarded by the opportunity to assist a great 
Court to decide a hard case.* 


* On August 27, the day this report was sent to the printer, the conviction of 
Provoo was reversed on the ground that he had been prejudiced by a cross- 
examination “The sole purpose and effect of .. . [which] was to humiliate and 
degrade the defendant, and increase the probability that he would be convicted, 
not for the crime charged, but for his general unsavory character.” At the outset 
the Court said: “To the court-appointed attorneys for the defendant a great 
debt of gratitude is owing for the public service they have rendered without 
compensation. Both in the trial court and in this court attorneys of experience 
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Members will know that behind such a submission is mastery 
of a huge record, infinite care in the statement of facts, exqui- 
site attention to the treatment of authorities, awareness of awe- 
some responsibility. 

A similar summons came to Whitman Knapp, a former Sec- 
retary of the Association. Joseph Corbo and another had been 
convicted of the murder of a policeman, and the appeal had 
been argued, when it became evident to the Court that in the 
interest of justice the case of Corbo required separate rep- 
resentation. At the request of the Presiding Justice, I suggested 
a list from which the name of Mr. Knapp was selected. The con- 
viction was affirmed but with leave to Corbo to appeal. In a 
letter to Mr. Knapp, Corbo said: 


... 1 know that you have done everything in your power 
to get me the reversal. I have a lot of confidence in you, 
I couldn't ask for a better Attorney to handle my appeal, 
because I am sure that you would do everything in your 
power to help me in getting a reversal . .. the only thing 
I can say thanks Mr. Knapp. 


Mr. Knapp is continuing to look after Corbo’s case in the 
Court of Appeals. 

I mention Harry Sacher not because, following the Dennis 
case, he was convicted of criminal contempt by Judge Medina 
and was disbarred for professional misconduct by Judge 
Hincks, but because in the proceeding for disbarment he was 
prosecuted and defended by members of the Association. 
F. W. H. Adams, one of our Vice-Presidents (1952-4), was in 
charge of the case from 1950 to 1954, when he withdrew be- 
cause of his appointment as Police Commissioner. The case was 
then placed in the hands of Eli Whitney Debevoise, Chairman 
of the Committee on Grievances. In the Supreme Court of the 
United States, where by divided vote the case was remanded for 
further consideration of the order of permanent disbarment, 
Sacher was represented by Telford Taylor. Judge Hincks 





and professional distinction have devoted an enormous amount of time, energy 
and skill to provide the defendant with competent representation. The general 
public is perhaps unaware of how frequently members of the legal profession 
render gratuitously aid of this sort to the courts. The present case is a notable 
illustration of such public service.” 
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spoke in the highest terms of Mr. Adams’ fairness and profes- 
sional zeal and skill. Justices of the Supreme Court spoke in 
similar terms of the performance of counsel in that Court. 

These are some of the extraordinary services of which the 
Association may well be proud. 

In 1953 I was preoccupied with operations and projects. In 
1954 I looked more closely for results. Aware that professional 
performance can never be measured exactly, it has seemed fair 
to take as evidence of the Association’s influence the use made 
of reports and services by branches of government concerning 
or for which they were worked up. By this test it can be demon- 
strated that the Associaton is doing very well indeed. I shall 
mention a few examples. 

I suppose it would be conceded that a decision of the Court 
of Appeals quoting from and following a committee report is 
impressive evidence that the Association is on the target. That 
is exactly what happened in Cherkis v. Impellitteri, 307 N.Y. 
132, decided May 27th. In the latter part of 1952 I asked the 
Committee on Municipal Affairs to look into the office of Com- 
missioner of Investigation of the City of New York and to re- 
port as to the desirability of changes in the Charter or the Ad- 
ministrative Code—this in connection with the contention 
then being made that the Commissioner should be required to 
report to the Mayor in writing and that reports should be open 
to public inspection. In July of that year Cherkis had filed a 
petition for an order permitting her to inspect a report to the 
Mayor concerning the Department of Correction. The decision 
at Special Term denying a motion to dismiss the petition (124 
N.Y.S. 2d 805) was affirmed by the Appellate Division (282 
App. Div. 467), with Mr. Justice Breitel dissenting and men- 
tioning the report of the Committee on Municipal Affairs 
printed in The Record for December 1952. In the recent de- 
cision of the Court of Appeals reversing the decisions below, 
Justice Van Voorhis quoted at length from our report and said: 


The interpretation of these statutes by the Commit- 
tee on Municipal Affairs of the City Bar Association, al- 
though in no sense binding upon the courts, is well 
reasoned and clearly expressed, and reflects careful 
study by a committee of competent lawyers of both 
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parties who have had wide experience in the municipal 
field. ... 


’ Another example: In the case of H. R. 8300, now the In- 
ternal Revenue Code of 1954, the Committee on Taxation 
performed a prodigious service of unparalleled value to the 
Treasury and the Congress, not to mention the taxpayer. Mem- 
bers will recall that the bill, introduced March 9, approached 
the Manhattan telephone directory in size and undertook to 
revise, for the first time in 75 years, the Internal Revenue Laws 
of the United States. It was clear to the Chairman of the Com- 
mittee and to me that our Committee would be expected to 
process this huge bill, and the Committee went into action at 
once. At my request the Chairman, John H. Alexander, has 
submitted the following special report of what was done: 


. a preliminary analysis of the bill was made and the 
subjects for Committee consideration were divided into 
eleven main categories and approximately twenty ad- 
ditional minor, but important, categories. Emphasis was 
placed upon the necessity of reaching a conclusion as 
quickly as possible on the main items and each of them 
was assigned to the Chairman of the appropriate sub- 
committee for review and for preparation of a report. 
Each of the other items was assigned to one or more of 
the members of the Committee for a report. Because of 
the far reaching effect of the bill and the interest which 
it had generated among lawyers, a notice was sent to all 
members of the Association asking for comments on the 
bill and many helpful comments were received and 
taken into account in the reports prepared. 


... During the course of this work, it became apparent 
that it would be advisable to break the formal report of 
the Committee into two parts so that there could be sub- 
mitted as promptly as possible the Committee views on 
some of the more controversial features of the bill, par- 
ticularly on the drastic changes proposed in Subchapter 
C, relating to corporate distributions and adjustments. 
The First Report of the Committee on H. R. 8300, was 
accordingly ready for submission to the Senate Finance 
Committee on April 8, 1954, the dates set for the ap- 
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pearance of a representative of the Committee on Tax- 
ation. . . . Charles C. MacLean, Jr., Chairman of the 
Subcommittee on Corporate Income Taxes, testified on 
behalf of the Committee. Mr. MacLean made a strong 
statement in opposition to certain features of H. R. 
8300, particularly to provisions contained in Sub- 
chapter C. 

The Committee on Taxation completed and for- 
warded to the Senate Finance Committee and to other 
interested parties the Second Report on H. R. 8300 on 
April 16, 1954. . . . Both Reports, as well as the testi- 
mony of Mr. MacLean, are set forth in full in the tran- 
script of the hearings. Hearings before Committee on 
Finance on H. R. 8300, 83d Cong., 2d Sess. 495-637. 

The Committee continued to work on H. R. 8300 
and had a number of conferences in Washington with 
representatives of the Staff of the Joint Committee on 
Internal Revenue Taxation and of the Treasury De- 
partment. The Internal Revenue Code of 1954 as en- 
acted into the law reflects many of the recommendations 
made by the Committee. 


In the late winter, when it appeared that the Bricker Amend- 
ment had been defeated, our former President, John W. Davis, 
remarked that more than any other person the Chairman of the 
Executive Committee, Carlyle E. Maw, was responsible for its 
defeat. This remark reflected Mr. Davis’ appraisal, as Co- 
Chairman with Professor Edward S. Corwin and General 
Lucius D. Clay of the Committee to Defend the Constitution 
by Preserving the Treaty Power, of Mr. Maw’s services in aid 
of the great work of our Committees on Federal Legislation 
and International Law, headed by Theodore Pearson and 
Dana C. Backus, to defeat the Bricker proposals. Since before 
May 1952, when I waselected President, Mr. Maw has quietly in- 
spired and led the Association’s opposition to efforts to under- 
mine the treaty power. Some day the whole story must be told; 
it will do for present purposes to say that the Association has 
never performed a greater service than to supply the leadership 
and intellectual sinews required to assist the President of the 
United States to defeat the ABA-Bricker proposals in the 83rd 
Congress. 
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I must mention in passing, because they have been repro- 
duced in full or referred to on a number of occasions in the 
Congressional Record, the reports of the Committee on Fed- 
eral Legislation on Wiretap and Immunity bills. Here again we 
have given grateful Congressmen and committees and officials 
the thinking and the studies needed for sound legislation. 

The work of the Committee on State Legislation has been 
acknowledged again and again. A letter from the Governor 
expressing unqualified gratitude was printed in the June issue 
of The Record; a letter in similar vein from Counsel to the 
Governor to the Chairman of the Committee, A. Fairfield 
Dana, mentions the instances in which Committee reports 
were adopted or referred to in Governor’s memoranda. It may 
be even more significant that when, infrequently, the Gov- 
ernor did not follow a report he approved or disapproved 
legislation without any comment whatever! 

In my 1953 report I expressed some impatience over the 
failure of the Committee on the Bill of Rights to come to grips 
with the problem of press comment on pending litigation. My 
impatience was not justified; the subject is one of the thorniest 
we have to deal with and was not ripe for treatment by the 
Committee until May 1954, when, with the strong support of 
District Attorney Frank S. Hogan, the Committee proposed 
an amendment of the Canons of Ethics to condemn as un- 
professional press releases and public statements by lawyers, 
the publication of which may interfere with a fair trial in the 
courts or the due administration of justice. Prior to 1954 solu- 
tions had been sought in the direction of stricter use of the 
power to punish for contempt (as in England) or by codes to 
be imposed on the press. On reflection, the solution suggested 
by the Committee on the Bill of Rights and approved at the 
Annual Meeting in May—a solution by which the Bar itself 
would set a higher standard—seems the right one. At recent 
meetings the New York State and American Bar Associations 
have approved our proposal. 

The Committee on the Bill of Rights must look with 
parental favor on the Report on Congressional Investigations 
of the Special Committee of the American Bar Association on 
Individual Rights as Affected by National Security, of which 
our representative in the House of Delegates, Whitney North 
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Seymour, is Chairman. The report of the ABA Committee, 
approved at the recent Annual Meeting of the ABA, contains 
recommendations for the conduct of Congressional investiga- 
tions similar in substance to those recommended by our Com- 
mittee in a report adopted by the Association a number of 
years ago. 

I am going to resist the temptation to comment on the work 
of the Committee on the Judiciary (work in which I have the 
interest of a devoted alumnus) except to give voice to the satis- 
faction we all feel in the appointment of Carroll C. Hincks and 
John M. Harlan to the places on the United States Court of 
Appeals left vacant by the retirement of our Honorary Mem- 
bers, Chief Judge Thomas W. Swan and Judge Augustus N. 
Hand; to express confidence that Judge Albert Conway will be 
returned to the New York Court of Appeals as Chief Judge and 
that Judges Charles C. Desmond and John Van Voorhis will 
be returned as Associate Judges; and, finally, to congratulate 
the Association and the Bar generally on recent appointments 
to the United States District Court for the Southern District 
of New York. 

I cannot fail in my last message as President to express ad- 
miration and gratitude for the extraordinary service of Parker 
McCollester as Chairman of the Committee on Post-Admission 
Legal Education and for the unselfish and efficient contribu- 
tion of Malcolm Fooshee in taking over as Chairman following 
the death of Mr. McCollester. I doubt if there was ever a two- 
year period in which so many exceptional lectures were pre- 
sented, or during which such rich section work was provided, 
by a Committee dear to the heart of Bernard L. Shientag and 
his notable successors. When Justice Shientag was Chairman, 
and since, the Committee has wanted to publish an anthology 
of legal essays that would suggest to young men and women, 
and would remind their elders, that the law is a literary as well 
as a liberal and learned profession. This objective was achieved 
in October 1953 by the publication of Jurisprudence in Ac- 
tion, a collection of carefully selected classics, many copies of 
which have been distributed to members of this and other Bar 
Associations. 

Children and Families in the Courts of New York City, pub- 
lished by the Association this summer, puts the case for a new, 
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single, integrated court to handle the justiciable issues that 
result from delinquency and from deterioration and other 
change in the position of the family. Much had been said and 
written on the subject; it remained for our gifted Special Com- 
mittee headed by Allen T. Klots to produce the definitive 
treatise. 

The publication of this book has incidental significance as 
an illustration of the application to Bar Association work of 
a technique tried out successfully in other areas and as an in- 
dication of the interests and methods of the new President. I 
refer to the retention of Professor Walter Gellhorn and other 
experts to make an investigation in depth of the structure and 
operations of the courts as they affect children and families, 
and to the testing out of findings and proposals by their sub- 
mission to judges, agencies, and persons concerned for sugges- 
tions and comment. The Special Committee on Studies and 
Surveys of the Administration of Justice, headed by Edward 
S. Greenbaum (1952-4) and Francis H. Horan, is using similar 
methods in the preparation of materials and proposals for the 
Temporary Commission on the Courts, of which Harrison 
Tweed is Chairman. 

It remains to be seen whether the Temporary Commission, 
on which the Association is heavily represented, will be able to 
produce a bold and imaginative program of reforms long over- 
due in the structure, administration, and practice of the courts, 
and if such a program is presented, whether the Legislature 
will support it. It is too soon to claim credit or take satisfaction; 
it is not too soon to remark that the Commission is going about 
its task in the way and with the spirit that has produced good 
results on 44th Street. 

Thus, by the tests I have applied,—by the spirit and the 
services of the organization, by results achieved,—it is evident 
that the Association carries out the purpose of the Founders 
to cultivate the science of jurisprudence, to promote reforms in 
the law, to facilitate the administration of justice, to elevate the 
standard of integrity, honor, and courtesy in the profession, 
and to cherish the spirit of brotherhood among the members. 


BETHUEL M. WEBSTER 
September 1, 1954 











The President’s Letter 


To the Members of the Association: 


These first few months in office have brought to me a most re- 
vealing and happy experience. The first job of a new President is 
to set up the organization for the work of the Association for the 
coming year. This process involved the appointment of the per- 
sonnel of over forty committees and included personal interviews 
with over forty chairmen and prospective chairmen. You may 
imagine my pleasure at encountering an almost universal will- 
ingness to serve in whatever capacity called upon. Indeed, in most 
instances, a feeling appeared to exist that it was a privilege to be 
called upon to serve the Association. Certainly it is most gratify- 
ing to find such an attitude prevailing. It bespeaks not only the 
spirit of helpfulness which pervades our membership but also the 
regard and esteem in which the Association and its activities are 
held by its members. 

At the May meeting of the Association there was adopted by 
an overwhelming vote a resolution proposed by the Committee 
on the Bill of Rights. This resolution recommended that the 
Canons of Professional Ethics be amended to condemn as unpro- 
fessional press releases and public statements by lawyers which 
might interfere with a fair trial in the courts or the due adminis- 
tration of justice. At a subsequent meeting in June the State Bar 
Association by a vote of 500 to 4 adopted a similar resolution. We 
transmitted to the American Bar Association our recommenda- 
tion that it take action looking toward the amendment of the 
Canons of Professional Ethics accordingly. At the Chicago meet- 
ing of that Association its House of Delegates directed its Com- 
mittee on Professional Ethics and Grievances to give the matter 
prompt consideration. These resolutions have been violently at- 
tacked by certain newspapers which have described them as an 
attempt to “‘gag”’ the press. On the other hand, they have received 
sympathetic recognition by certain other newspapers. The news- 
papers which have attacked the resolution have also attacked the 
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District Attorney of New York County for his practice of refusing 
to publish confessions before trial, a practice which has been in 
conformity with the standards proposed by these resolutions. We 
have supported the District Attorney in the courageous stand 
which he has taken and, in cooperation with the State Bar Asso- 
ciation, we have endeavored publicly to answer the criticism 
which has been levelled at him. We have pointed out (what would 
seem to be self-evident) that the imposition by the legal profes- 
sion upon itself of a standard of behavior in the furtherance of 
justice can in no sense be interpreted as a “gag’”’ upon the press. 

It came to my attention early in the summer that the officers of 
a Parent-Teachers Association of a school district in Queens were 
being violently attacked, both in and out of court, for their re- 
fusal to pre-judge certain individuals who were accused of pro- 
Communist sympathies. It was pointed out to us that because of 
the bitter feeling which had arisen in the community the officials 
of the Parent-Teachers Association involved were finding it 
difficult to find counsel to represent them. As this Association has 
always stood behind the principle that persons were entitled to 
representation by reputable counsel, however unpopular the 
cause, the matter was laid before the Committee on the Bill of 
Rights. This committee promptly and effectively rose to the oc- 
casion and able counsel in the person of a recent member of that 
committee was found who undertook the case and has success- 
fully defended it. 

During the summer Mayor Wagner made several appointments 
to the bench of the Domestic Relations Court and of the Magis- 
trate’s Court. We were particularly gratified to have the Mayor 
refer the names of each of his proposed appointees to the Asso- 
ciation for our recommendations before the appointment was 
made. The Committee on the Domestic Relations Court and the 
Committee on Criminal Courts interviewed the candidates and 
reviewed their records. All of the appointees proposed by the 
Mayor were approved and subsequently appointed. 

We were ably represented at the American Bar Association 
Convention at Chicago by our delegate, Whitney North Seymour. 
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As Chairman of a Special Committee of that Association, he pre- 
sented a report and recommendations of that committee on con- 
gressional investigations including a code of investigative 
procedure. This report was adopted by the House of Delegates 
by an overwhelming vote. It is a most valuable contribution 
toward the solution of this pressing problem. 

One of the pleasant incidents of early September was the visit 
to New York from England of the Right Honorable Sir David 
Maxwell Fyfe, G.C.V.O., Q.C., M.P., Secretary of State for the 
Home Department and Minister for Welsh Affairs. Last spring 
the Executive Committee, learning that Sir David was to be in 
this country as guest of the American Bar Association, voted to 
confer upon him honorary membership in our Association. Sir 
David is not only a member of the British Cabinet and a distin- 
guished statesman but has had an outstanding career at the bar in 
England, having occupied among other offices that of Solicitor 
General and of Attorney General. Had it been later in the 
season we should like to have welcomed him at a meeting of the 
full membership of the Association. So many of our members 
were still out of town on vacation, however, that we undertook 
instead to confer honorary membership upon him at a small 
gathering of members who had returned to New York. In making 
Sir David Maxwell Fyfe an honorary member of the Association 
we have added to our list of distinguished members of the English 
bar which has included a Lord Chief Justice of England and five 
Lord Chancellors of Great Britain. 


September 15,1954 ALLEN T. KLots 








Recent Decisions of the United States 


Supreme Court 


By Jos—EPH BARBASH AND ROBERT B. VON MEHREN 


PHILLIPS PETROLEUM COMPANY V. WISCONSIN, ET AL. 
TEXAS, ET AL. V. WISCONSIN, ET AL. 


FPC V. WISCONSIN, ET AL. 


(June 7, 1954) 


All of these cases present a single fundamental question: Does the Federal 
Power Commission have jurisdiction over the rates charged by a natural-gas 
producer and gatherer solely because that producer sells gas in interstate 
commerce for resale? The answer turns upon the proper construction to be 
given to the language of Section 1(b) of the Natural Gas Act which, on the 
one hand, makes the Act’s regulatory provisions applicable “to the sale in 
interstate commerce of natural gas for resale for ultimate public consump- 
tion” but, on the other hand, makes them inapplicable “to the production 
or gathering of natural gas.” The Supreme Court in a 5-3 decision, Mr. 
Justice Jackson not participating, sustained the FPC’s jurisdiction. 

In 1948 the FPC instituted an investigation to determine whether Phillips 
Petroleum Company was within its jurisdiction. The record developed re- 
vealed that Phillips was “an ‘independent’ natural-gas producer in that it does 
not engage in the interstate transmission of gas from the producing fields to 
consumer markets and is not affiliated with any interstate natural-gas pipe- 
line company.” It did, however, sell natural gas to five interstate pipeline 
transmission companies, which in turn transported and resold the gas in 
interstate commerce. The FPC, finding that Phillips’ sales were part of the 
production and gathering process, or “ ‘at least an exempt incident thereof”, 
held that it had no jurisdiction. 10 F.P.C. 246. The Court of Appeals for the 
District of Columbia reversed. 205 F. 2d 706. 

The Supreme Court’s opinion, thrusting upon the FPC that jurisdiction 
which it had been reluctant to assume, was written by Mr. Justice Minton. 
Phillips admitted that it was engaged in “the sale in interstate commerce of 
natural gas for resale.” Thus, the issue of statutory construction was whether 
the affirmative grant of jurisdiction over such sales contained in the first 
clause of Section 1(b) was negated by the limitation of the second clause 
stating that jurisdiction did not extend to “the production or gathering of 
natural gas.” 

The majority concluded that “the statutory language, the pertinent legis- 
lative history, and the past decisions of this Court all support the conclusion 
that” the first clause controlled. The word “sale” as used in the first clause 
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does not include production or gathering. Colorado Interstate Gas Co. v. 
F.P.C., 324 U.S. 581, 598. Moreover, because the second clause imposed a 
limitation upon “the primary grant of jurisdiction,” it had to be strictly 
construed. Interstate Natural Gas Co. v. F.P.C., 331 U.S. 682, 690-91. Finally, 
the legislative history of the Natural Gas Act, subsequent to its passage as 
well as prior thereto, indicates that Congress intended to give the FPC juris- 
diction over the rates of all wholesalers of natural gas in interstate commerce: 


“. .. Protection of consumers against exploitation at the hands of 
natural-gas companies was the primary aim of the Natural Gas Act. ... 
Attempts to weaken this protection by amendatory legislation exempt- 
ing independent natural-gas producers from federal regulation have 
repeatedly failed, and we refuse to achieve the same result by a 
strained interpretation of the existing statutory language. 


Mr. Justice Frankfurter, although joining in the opinion of the Court, 
filed a separate concurrence to emphasize “one consideration leading to the 
Court’s conciusion’”’—a consideration which for him was decisive. Prior to the 
Act’s passage, Justice Frankfurter points out, two Supreme Court decisions 
had held that “sales for resale, or so-called ‘wholesale sales,’ in interstate com- 
merce” were not constitutionally subject to State regulation. Missouri v. 
Kansas Gas Co., 265 U.S. 298; Public Utilities Commission v. Attleboro Steam 
& Electric Co., 273 U.S. 83. Committee reports show that the basic purpose of 
the new legislation was “‘to occupy this field in which the Supreme Court 
... [had] held that the States may not act.’” Congress legislated to correct a 
problem presented to it by contemporary Supreme Court decisions. The 
meaning of the words adopted by it could not be changed by the possibility 
that the Supreme Court today might decide these cases differently. 

Mr. Justice Douglas dissented in a short opinion which admits that the 
issue before the Court “is not free from doubts” and rejects the legislative 
history of the Act as “not helpful.” Two considerations led to his conclusion. 
One was the contemporaneous and long-continued constructions of the Act 
by the FPC holding that independent producers such as Phillips are not 
within its jurisdiction. The other was that the majority’s decision will have 
the practical consequence of imposing effective federal control upon the 
production or gathering of natural gas despite the specific language of the 
second clause of Section 1(b). If the FPC can regulate, he argues, it can set a 
rate base. That rate base must include all of Phillips’ properties, including 
its producing and gathering properties. Therefore, the FPC will necessarily 
have control over production and gathering expenses, which, in turn, will 
bring control over the production or gathering of natural gas. 

Similarly, Mr. Justice Clark’s dissent, joined by Mr. Justice Burton, ac- 
cuses the majority of rendering the production and gathering exemption of 
Section 1(b) “almost entirely nugatory.” Moreover, they read the legislative 
history as showing clearly that Congress did not intend to regulate those in 
the position of Phillips. Justice Frankfurter’s closing-the-gap theory is re- 
jected on the ground that the gap intended to be closed was the inability of 
the States to regulate “‘sales by an integrated ‘producer-pipeline’ to the local 
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distributor.” Finally, they point out that federal regulation will interfere 
with State price and conservation regulation. 

The vigor and the persuasiveness of the arguments presented by both 
majority and minority illuminate the difficulty of the problem of construc- 
tion posed by Section 1(b). Undoubtedly the majority pared down the “pro- 
duction-and-gathering” exemption to its narrowest limit. On the other hand, 
to follow the minority is to expand greatly, at least with respect to inde- 
pendents such as Phillips, the Section 1(b) exemption and to leave their sales 
of gas to pipelines subject to State regulation or no regulation. It is possible 
that the difficulty posed by Section 1(b) is not the result of poor draftsman- 
ship but rather of Congress’ refusal to meet squarely the issue of who should 
regulate gatherers and producers—a question fraught with many complex 
political considerations. Since the political deadlock may still obtain, the 
Court’s choice may well be final. 


UNITED STATES V. HARRISS, ET AL. 


(June 7, 1954) 

The Federal Anti-Lobbying Act, which requires persons engaged in cer- 
tain ill-defined activities relating to Federal legislation to file certain in- 
formation and to register as “lobbyists”, has made an evangelist of many a 
cautious lawyer. He has felt forced to advise clients to confess being sinners 
when it has not at all been clear that they have sinned. In the instant case the 
respondents, a corporation and two individuals charged by information 
with failure to comply with the Act, persuaded the District Court for the 
District of Columbia that the Act violated the Fifth Amendment’s due 
process clause as unconstitutionally vague and violated the First Amendment 
as an abridgment of the right of free speech, free press and the right to 
petition the Government. On the direct appeal of the Government under 
the Criminal Appeals Act, the Supreme Court, 5-3 (Mr. Justice Clark not 
participating) reversed the dismissal of the information, the Chief Justice 
writing the opinion. In upholding the Act, however, the Court excluded 
from its scope many situations that its plain language would seem to cover. 

Section 308 of the Act requires registration and the making of specific dis- 
closures by any person “‘who shall engage himself for pay or for any con- 
sideration for the purpose of attempting to influence the passage or defeat 
of any legislation” by Congress. Section 305 requires detailed reports from 
any person “receiving any contributions or expending any money for the 
purposes designated in subparagraph (a) or (b) of section 307.” Section 307, 
entitled “Persons to Whom Applicable”, provides that the Act applies to 
“any person” (except certain specified political committees): 


. . who by himself, or through any agent or employee or other 
persons in any manner whatsoever, directly or indirectly, solicits, col- 
lects, or receives money or any other thing of value to be used prin- 
cipally to aid, or the principal purpose of which person is to aid, in 
the accomplishment of any of the following purposes: 

(a) The passage or defeat of any legislation by the Congress of the 
United States. 
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(b) To influence, directly or indirectly, the passage or defeat of any 
legislation by the Congress of the United States.” 


The individual respondents were charged with violating Section 308 by 
failing to register as lobbyists although, it was alleged, they were hired to in- 
fluence farm legislation and tried to do so by contacting Congressmen face- 
to-face and by starting write-your-Congressman campaigns. They were also 
charged with violating Section 305 by failing to report expenditures for in- 
fluencing farm legislation—payment to others to contact Congressmen and 
the costs of starting the writing campaigns. The corporate respondent was 
charged with violating Section 305, by failing to report the solicitation and 
receipt of contributions to influence farm legislation. 

Although the Court recites these charges in some detail, it explicitly de- 
cided the constitutional questions presented by considering the statute only 
“on its face” and concluded that “on its face” the statute is neither uncon- 
stitutionally vague nor violative of the First Amendment. 

In reaching its decision the Court relies on two propositions: (1) Even if 
there might be doubt about marginal cases, a statute will be upheld “if the 
general class of offenses to which the statute is directed is plainly within its 
terms’; and (2) if a “reasonable construction” will yield this result, the Court 
must adopt that construction. Applying these propositions, the Court holds 
that Sections 305 and 308 apply only to persons covered by Section 307 and 
that Section 307 requires: (a) the persons covered must “solicit, collect, or 
receive contributions of money or other thing of value”; (b) “one of the 
main purposes” of the person or of the contribution must be to influence the 
passage or defeat of legislation by Congress; and (c) the “intended method 
of accomplishing this purpose” must be “through direct communication with 
members of Congress’—by face-to-face contact or letter-writing. 

Having so construed the Act, the Court has little difficulty in finding that 
it does not violate the First Amendment’s guarantees. Congress did not seek 
to prohibit pressures, but properly used its power to protect itself by pro- 
viding in a restricted manner “for a modicum of information from those who 
for hire attempt to influence legislation or who collect or spend funds for 
that purpose.” To the contention that the Act might operate practically as a 
deterrent to persons not covered by it the Court had two answers. First, “our 
narrow construction of the Act, precluding as it does reasonable fears, is 
calculated to avoid such restraint.” Second, in any event, the hazard of the 
restraint “is too remote to require striking down a statute which on its face 
is otherwise plainly within the area of congressional power and is designed 
to safeguard a vital national interest.” 

The Court found it unnecessary to pass on a third asserted ground of in- 
validity—that the First Amendment was violated by the provision that in 
addition to other penalties, persons convicted were to be absolutely pro- 
hibited for a three-year period from attempting to influence legislation or 
appearing before Congress. This question would not arise, the Court said, 
unless the respondents were convicted. This issue could wait till then, for the 
provision appears to be separable from the rest of the statute. 

Dissenting, Justice Douglas, joined by Justice Black, apparently would 
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not quarrel with the Court’s result if the statute were precisely written as the 
Court construed it. Statutes touching speech, however, must be “narrowly 
drawn” and “‘not be cast in such vague and indefinite terms as to cast a cloud 
an the exercise of constitutional rights.” For: 


“If that rule were relaxed, if Congress could impose registration 
requirements on the exercise of First Amendment rights, saving to the 
courts the salvage of the good from the bad, and meanwhile causing 
all who might possibly be covered to act at their peril, the law would 
in practical effect be a deterrent to the exercise of First Amendment 
rignts.....° 


Indeed, the Act does not even give “fair notice” of possible violation: 


‘.. . No construction we give it today will make clear retroactively 
the vague standards that confronted appellees when they did the acts 
now charged against them as criminal... .” 


Mr. Justice Jackson, also dissenting, questions not only the Court's con- 
struction of the statute, but also whether the construction was successful in 
fully preventing possible unconstitutional applications. In arguing for strict 
construction here he makes two main points, First, although he favors 
“liberal interpretations to save legislative Acts, including penal statutes 
which punish conduct traditionally recognized as morally ‘wrong’”’, such as 
acts of violence, he would require more precise definition when dealing with 
“a novel offense that has no established bounds and no such moral basis.” 
Second, he believes it unwise “to leave the scope of a criminal Act, close to 
impinging on the right of petition, dependent upon judicial construction 
for its limitations.” Judicial construction, he points out, “always is subject 
to hazards of judicial reconstruction”, and since decisional law may con- 
stitutionally be ex post facto, “as long as this statute stands on the books, its 
vagueness will be a contingent threat to activities which the Court today 
rules out, the contingency being a change of views by the Court as hereafter 
constituted.” 

Although it is unlikely that the Court would reverse its attempt at pre- 
cision, particularly if Congress does not change the law, Justice Jackson’s 
last point is a valid one. If the statute had been held to be unconstitutional, 
citizens would surely have been afforded greater protection against unknow- 
ing violations than they obtain from the majority’s decision. Indeed the 
strength of Justice Jackson’s argument is perhaps illustrated by an incon- 
sistency in the majority’s opinion. In dealing with the vagueness issue the 
Court specifically excluded from the scope of the statute persons who merely 
spent funds for influencing legislation; yet in discussing the First Amend- 
ment problem it said that Congress was justified in providing “for a modicum 
of information from those who for hire attempt to influence legislation or 
who collect or spend funds for that purpose.” (Italics added.) 
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Recent Decisions of the New York 
Court of Appeals 


by Jos—EpH H. FLom AND SHELDON OLIENSIS 


GENERAL ELECTRIC COMPANY V. MASTERS, INC. 
LIONEL CORPORATION V. S. KLEIN ON THE SQUARE, INC. 
RAXOR CORPORATION V. GOODY 


(307 N.Y. 229, 120 N.E. 2d 802, June 4, 1954) 


The Court of Appeals has reaffirmed the validity of the Feld-Crawford Act, 
the New York fair trade law, despite a recent tendency of the courts of several 
other states to invalidate or restrict the operation of such laws. This tendency 
received its initial impetus from the 1951 decision of the United States Su- 
preme Court, Schwegmann Bros. v. Calvert Distillers Corp., 341 U.S. 384 
(1951), which ruled that the federal exemption of fair trade agreements from 
the antitrust laws did not exempt enforcement of such agreements against 
nonsigners. While this decision was overcome in 1952 by the passage of the 
McGuire Act, which expressely permitted enforcement against nonsigners, 
its impact has continued to be felt in a more astringent judicial appraisal of 
fair trade laws. 

In each of these three cases, the defendant, a nonsigner of the plaintiff's 
fair trade agreements, had been enjoined by the lower court from selling the 
plaintiff's fair traded products at less than the stipulated minimum prices. 
These lower court decisions were affirmed by the Court of Appeals in a 
unanimous opinion by Froessel, J., Judge Van Voorhis taking no part. All 
three defendants have appealed to the United States Supreme Court on the 
ground that the New York Act and the McGuire Act violate the Federal 
Constitution. 

The defendants’ principal attack was levelled against the constitutionality 
of the Feld-Crawford Act. Its prior decisions, the Court held, foreclosed the 
arguments that the Act constituted an unlawful delegation of legislative 
powers and a deprivation of property without due process of law. Nor did the 
statute deny equal protection of the laws: there was no unreasonable dis- 
crimination against low-cost minimum service retailers. Since the Act merely 
protected manufacturers against impairment of their trademarks through the 
resale of their trademarked goods at unreasonably low prices, it constituted 
a reasonable regulation under the police power. 

The Court also rejected defendants’ attack on the McGuire Act. De- 
fendants had argued that this law gave the states power over interstate com- 
merce denied them under the Federal Constitution. 

In the Raxor case, the defendant had made interstate mail-order sales, 
shipping goods from New York directly to consumers in other states. The 
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Court refused to accord any different treatment to such interstate sales, com- 
menting that neither the Feld-Crawford Act nor the McGuire Act drew any 
distinction between interstate and intrastate commerce. 

. The Court also rejected the argument, which had been successfully pressed 
against the Georgia Fair Trade Act, that the Feld-Crawford Act was void 
because it had been enacted prior to the passage of the McGuire Act. 

In the last two paragraphs of its opinion, the Court disposed of certain 
other arguments, based on other than constitutional grounds, which have 
frequently been urged by defendants in fair trade actions. The fair trade 
agreements were held valid despite the fact that they had been entered into 
with retailers to whom the manufacturers did not sell directly. 

In a final paragraph, the Court noted that numerous other contentions 
had been raised by the defendants but that these were without merit. While 
not enumerated in the opinion, these contentions include: 


1. The fair trade contract was invalid because it provided for “minimum” 
rather than “stipulated” prices. 

2. The contract was invalidated by its exemption of sales to employees of 
the manufacturer, its distributors and dealers, to Government agencies and 
to commercial establishments buying for their own use. 

3. The contract was void for lack of mutuality of obligation, since it im- 
posed no obligation on the manufacturer. 

4. The contract did not prescribe or stipulate prices, since such prices were 
not contained in the contract itself and the manufacturer reserved the 
unilateral right to change the stipulated prices. 


MATTER OF WOLF 
(307 N.Y. 280, July 14, 1954) 


The Court of Appeals has clarified the proper method of treating estate 
taxes in computing the widow’s maximum intestate share. 

Frank Wolf died leaving a widow and mother but no children. He also left 
a substantial estate. Since his will made no provision for his widow, she filed 
a valid notice of election under Section 18 of the Decedent Estate Law to 
take her intestate share against the will. 

The appropriate provisions of the Decedent Estate Law under which the 
widow’s intestate share is to be computed are: 


“If the deceased leaves one parent surviving, and no child or de- 
scendant, and a surviving spouse, the surviving spouse shall take five 
thousand dollars and one-half of the residue, and the surviving parent 
shall take the balance; if there be no surviving spouse, the surviving 
parent shall take the whole.” §83, subd. 3 

“In exercising the right of election herein granted a surviving 
spouse shall in no event be entitled to take more than one-half of the 
net estate of the decedent, after the deduction of debts, funeral and 
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administration expenses and any estate tax, and the words ‘intestate 
share’ wherever used in this section shall in no event be construed to 
mean more than one-half of such net estate.” §18, subd. 1(a) 


The decedent's will contained no direction for the apportionment of taxes. 
The mother and widow, co-administratrices with the will annexed, disagreed 
as to the proper method for treating estate taxes in computing the widow’s 
share and petitioned for instructions. 

The mother contended that under these provisions the widow was entitled 
to one-half of the estate afte: the deduction of all taxes whether such taxes 
are attributable to the widow’s share or to the share of other beneficiaries 
under the will or under insurance proceeds not passing under the will. 

The widow urged that these provisions required only the deduction from 
her share of taxes properly apportioned thereto and that since she was en- 
titled to the marital deduction no estate taxes should be deducted in com- 
puting her share. She argued that the primary purpose of the restrictions con- 
tained in Section 18 was to limit her share to one-half of the estate rather 
than one-half of the estate plus $5,000 as provided in Section 83. 

Surrogate Collins ruled in favor of the widow’s construction. The Ap- 
pellate Division, First Department affirmed with Justice Callahan dissenting. 
282 App. Div. 1018 (ist Dep’t 1953) The Court of Appeals, in an opinion 
by Chief Judge Lewis, affirmed the Appellate Division. Judge Van Voorhis 
dissented in a separate opinion. 

The Court in its opinion pointed out that Section 124 of the Decedent 
Estate Law provided for the apportionment of estate taxes in the absence of 
a direction to the contrary by the testator and that Section 124 must be super- 
imposed upon the provisions of Section 18. It did not regard as controlling 
the argument which Judge Van Voorhis found persuasive: that Section 18, 
limiting the widow’s intestate share to one-half of the net estate “after the 
deduction of . . . any estate tax,” was adopted prior to Section 124 providing 
for apportionment; that at that time the widow’s share was to be com- 
puted after deduction of all estate taxes without apportionment; and that 
the Legislature did not, in adopting Section 124, purport to be changing the 
import of Section 18. The Court gave greater weight to the common origin of 
Sections 18 and 124 and to the common policy considerations increasing the 
share of the surviving spouse. 

The Court touched upon the effect of a direction in the will against ap- 
portionment. It cited, apparently with approval, Matter of Ryan, 280 App. 
Div. 410 (ist Dep’t 1952). In this case the will provided against apportion- 
ment, and it was held that the widow’s share was to be computed after de- 
duction of all estate taxes without apportionment. Thus it would appear that 
by an express direction against apportionment a testator could reduce his 
widow’s intestate share to an extent which he could not accomplish by other 
provisions of his will. 
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THE FIFTH AMENDMENT 
A READING LIST 


“True civilization is measured by the ex- 
tent of Obedience to the Unenforceable.” 


LORD MOULTON 


We are living in such a period of economic, social and militant 
unrest, that the tried and life stead rules of conduct and human 
behavior are undergoing “‘ignorances” from youth of tender age 
to the mature adult in second childhood. 

The Fifth Amendment to the Constitution became a part 
thereto, in a more stable era, almost without comment and 
created little stir or discussion for the first half century of our 
national existence. 

The origin of the self-incriminating provision may be traced 
back to the twelth century. It came into our life as an established 
part of the common law. 

Until the advent of the communist menace, due process and the 
Fifth Amendment was only a topic for discussion by the legal pro- 
fession. Since the trial of the eleven communists and others, the 
Hiss Trial, the famed McCarthy Senate Committee Hearings, the 
Fifth Amendment has become a by-word. 

Judge Julius J. Hoffman has said: “A man’s right to refuse to 
give self-incriminating testimony is basic both to our Federal 
Constitution and the Constitution of all except two of our states; 
but co-operation with the Government is equally basic in a 
democracy.” 

Florida has just refused admission to its Bar of a New York at- 
torney who had invoked the Fifth Amendment. 

For those who are eager to espouse further discussion and in- 
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terpretation of the meaning and intent of the Fifth Amendment, 
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